I N THE UNI TED STATES DI STRI CT COURT
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" NO. 04- 2535
BARRY O BOHMUELLER, et al.
MEMORANDUM
Padova, J. January 27, 2005

Presently before the Court in this action are Mitions to
Dismss the Anmended Conplaint filed by Defendants Barry O
Bohnuel l er (“Bohmueller”), Stephen A  Strope (“Strope”), The
Patriot Group, Inc. (“Patriot”), American Investors Life |Insurance
Company (“AlLIC), and Oxford Life Insurance Conpany (“Oxford”),
(Doc. Nos. 25, 26, 29, 31, 33 and 37). For the reasons that
follow, the Motions are granted in part and denied in part.

l. BACKGROUND

This action is brought by Walter B. G lnour, Sr. and Suzanne
G | nmour, husband and wfe, who allege a total of fifteen counts
against six individual and corporate Defendants for their
participation in a fraudulent schene involving investnents in
living trusts and annuities. The Gl nours seek injunctive relief
and damages for fraudulent and negligent m srepresentation,
prof essi onal negligence, civil conspiracy, breach of contract,
breach of fiduciary duty, violations of the Racketeer Influenced
and Corrupt Organi zations Act (“"RICO), 18 U.S.C. 8§ 1961, et. seq.,

violations federal and state securities |aws, violations of state



consuner protection laws, tortious interference with contractual
relations and prospective economc advantage, and unj ust
enri chment.

The G lnours allege the followng facts in the Conplaint and
Anended Conplaint (collectively the “Amended Conplaint”)?.
Def endant s operate a “fraudul ent Living Trust and Annuities Schene”
in which they target elderly persons who own their own hones and
have a certain incone. (Am Conmpl. 1 2.) Def endants use non-
attorney sales representatives to sell inappropriate revocable
living trusts and annuities to those individuals by making fal se,
deceptive and m sl eading statenents and representations. (l1d. 11
2, 38.) Strope, who is an enployee of Patriot, also acts as an
agent for Bohnueller, an attorney, and AILIC, Oxford and New Life
Corporation of America (“New Life”) (collectively the “Annuity
Conpani es”), who nmarket and sell annuities. (Ld. 9T 15-16, 28,
34.) As agent for Bohnueller, Strope pronotes, nmarkets, and sells
living trusts to elderly investors. (ld. Y 8.) As agent for the
Annui ty Conpani es, Strope markets and sells annuities to those sane
consuners. (ld. ¥ 34.) Both Bohnueller and the Annuity Conpani es
use non-attorneys such as Strope to advise consuners regarding
estate planning, exaggerate the benefits of living trusts over

wlls; induce consuners to purchase and sign |egal docunents;

! The Anmended Conplaint in this action added a claim for
violation of the RRCOstatute to the all egations of the Conpl aint.
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revi ew provi sions of |egal docunments with consuners; engage in the
unaut hori zed practice of the | aw, hol d thensel ves out as attorneys
wi th Bohruel l ers’ |aw office; and m sl ead consuners to believe they
are qualified to provide |egal advice. (ld. ¥ 41.)

The Amended Conplaint alleges that Defendants defrauded the
G lnours of their retirenment income through the sale of annuities
and use of living trusts. The Gl nmours, who are residents of
Pennsyl vani a, accunul ated approximately $2.8 mllion in savings
over the years. (ILd. § 67.) They invested their savings in a
portfolio conprised primarily of tax exenpt bonds and blue chip
stocks, and lived off of the interest fromthese investnents. (ld.
1 68.) On March 22, 2001, however, Strope knocked on the Gl nmour’s
door intending to persuade themto liquidate their securities and
invest the $2.8 million in a Bohruell er revocable living trust and
annuities issued by the Annuity Conpanies. (ld. 7 70, 72, 81.)

In order to induce the Glnmours to purchase a Bohnueller
[iving trust, Strope m srepresented the advantages of living trusts
over wills and probate. (l1d. T 73.) Anong other things, Strope
falsely clainmed that living trusts avoid probate, save taxes, save
attorneys fees, assure privacy after death, permt quicker
distribution of assets, avoid court challenges, or are required to
avoi d guardi anshi p. (Ld. ¢ 74.) At the sane tinme, in order to
induce the GIlnmours to purchase annuities from the Annuity

Conpani es, Strope falsely clainmed that those annuities and future



annui ty paynents woul d be i nheritance tax free, that there woul d be
no capital gains on the sales of any securities to fund certain
annuity purchases, that in order to create three annuities which
the Glnmurs desired they would also have to create a fourth
annuity, and that this fourth annuity would be inheritance tax
free. (Ld. T 75.)

The G I mours believed Strope’s fal se representations. (ld.
76.) After Strope had conpleted his sales pitch, the G| nours gave
hi ma check for $1, 895.00 nade out to the Bohrmuel ler Law Ofices to
purchase a Bohnueller living trust. (Ld. T 77.) Strope al so
i nduced the G lnours to transfer $858,000 of their savings to New
Life for a charitable gift annuity. (ld. at ¥ 80.) A short tine
|ater, Strope nmet with the Gl nours again and this tinme persuaded
them to reinvest the approximately $2 million remaining in life
savings in ALIC and Oxford annuities. (ld. at 1Y 102-103.)

The annuities the G| nours received fromthe Annuity Conpani es
inreturn for their investnments were | ess val uable than the assets
the Glnours had transferred to them (Ld. at Y 109, 112.) As a
result, the Defendants received higher comm ssions and other
benefits fromthe G I nours than they woul d ot herwi se have recei ved
for the asset transfers and sales of the deferred annuities. (ld.)
As a further result of Defendants’ conduct, Plaintiffs were i nduced
totransfer their life savings of $2.8 mllion into the i nvestnments

recommended by Strope and were damaged by adverse incone and tax



consequences of those transfers, as well as accounting, estate
pl anni ng and | egal fees and costs they incurred as a result of the
transfers. (1d. 97 112-113.)
1. LEGAL STANDARD

The Movi ng Defendants seek the dism ssal of all Counts of the
Amended Conplaint with the exception of Count VII pursuant to
Federal Rules of Civil Procedure 12(b)(6) and 9(b) or for a nore
definite statement pursuant to Rules 8(a)(2) and 12(e)?2 When
determning a Mdtion to Dismss pursuant to Rule 12(b)(6), the
court may look only to the facts alleged in the conplaint and its

attachnments. Jordan v. Fox, Rothschild, O Brien & Frankel, 20 F. 3d

1250, 1261 (3d Cr. 1994). The court nust accept as true all well
pl eaded facts in the conplaint and view them in the |ight nost

favorable to the plaintiff. See Jenkins v. MKeithen, 395 U S

411, 421 (1969); Holder v. City of Allentown, 987 F.2d 188, 194 (3d

Cr. 1993). A Rule 12(b)(6) notion will be granted when a
Plaintiff cannot prove any set of facts, consistent with the
conplaint, which would entitle himor her to relief. Ransom v.
Marrazzo, 848 F.2d 398, 401 (3d Gr. 1988).

Rule 9(b) requires that “[i]n all avernents of fraud or

2 Count VIl of the Anmended Conplaint asserts a claim for
pr of essi onal negligence agai nst Bohmueller only. Bohnuel | er has
not nmoved to dismss Count VII, and none of the other Moving
Def endants separately address Count VII in their Mtions to
Di smiss. Accordingly, the Court concludes that none of the Moving
Def endants seek dism ssal of Count VII.
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m st ake, the circunstances constituting fraud or m stake shall be
stated wth particularity.” Fed. R Cv. P. 9(b). This rule
“requires plaintiffs to plead with particularity the circunstances
of the alleged fraud in order to place the defendants on notice of
the precise msconduct with which they are charged, and to
safeguard defendants against spurious charges of immral and

f raudul ent behavior.” Seville Indus. Mich. Corp. Vv. Southnpst

Corp., 742 F.2d 786, 791 (3d Gr. 1984). There is no fornmula for
pl eading fraud with particularity: “[a]ll egations of ‘date, place,
or time’ fulfill these functions, but nothing in the rule requires
t hem Plaintiffs are free to use alternative neans of injecting
preci sion and sonme neasure of substantiationinto their allegations
of fraud.” Id.

A. Fr audul ent and Neqgligent M srepresentation: Counts | &I

AlLI C and Oxford seek the dism ssal of Counts | and Il of the
Amended Conpl ai nt whi ch al | ege causes of acti on based on fraudul ent
and negligent msrepresentation for statements made by Strope on
behal f of the other Defendants. Moving Defendants argue that the
Amended Conplaint does not aver the purportedly fraudul ent
statenents nmade by themor on their behalf with the particularity
required by Rule 9(b).

To establ i sh a cause of action for f raudul ent
m srepresentati on under Pennsylvania |law, a plaintiff nust plead:

(1) arepresentation; (2) whichis material to
the transaction at hand; (3) made falsely,
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wi th know edge of its falsity or reckl essness
as to whether it is true or false; (4) wth
the intent of m sleading another into relying
on it; (5 justifiable reliance on the
m srepresentation; and (6) the resulting
injury was proximtely caused by the reliance.

Manning v. Tenple Univ., No. Gv. A 03-4012, 2004 W 3019230, at

*10 (E.D. Pa. Dec. 30, 2004) (citing G bbs v. Ernst, 647 A 2d 882,

889 (Pa. 1994)). To successfully establish a cause of action for
negligent msrepresentati on under Pennsylvania law, a plaintiff
must plead: “(1) a msrepresentation of material fact; (2) nade
under circunmstances in which the m srepresenter ought to have known
its falsity; (3) with an intent to induce another to act on it;
and; (4) which results in an injury to the party acting in

justifiable reliance on the m srepresentation.” Bortz v. Noon, 729

A . 2d 555, 561 (Pa. 1999) (citing Gbbs, 647 A 2d at 890)).
Al | egations of fraud nust neet the hei ghtened pl eadi ng standard of

Federal Rule of G vil Procedure 9(b). Bristol Tp. v. |Independence

Blue Cross, No. Gv. A 01-4323, 2001 W 1231708, at *5 (E.D. Pa.

Cct. 11, 2001) (citing Seville Indus., 742 F.2d at 791.) However,

in applying Rule 9(b) pleading requirenments, “courts should be
‘sensitive’ to the fact that application of the Rule prior to
di scovery ‘may permt sophisticated defrauders to successfully

conceal the details of their fraud.’” Shapiro v. UJB Fin. Corp.,

964 F.2d 272, 284 (3d Cr. 1992) (citing Christidis v. First Pa.

Mortgage Trust, 717 F.2d 96, 99 (3d Cir. 1983)).

Pennsyl vani a has adopted the Restatenent (Second) of Agency

7



regarding the Iliability of a principal for the tortious

m srepresentations of his agents. Bolus v. United Penn Bank, 525

A .2d 1215, 1223 (Pa. Super. C. 1987). Under the Restatenent
(Second) of Agency, “[a] principal is subject toliability for |oss
caused to another by the other’s reliance upon a tortious
representation of a servant or other agent if the representation
is: (a) authorized; (b) apparently authorized; or (c) wthin the
power of the agent to make for the principal.” Rest at enent
(Second) Agency 8 257 (1958).
The Anended Conplaint alleges fraudulent and negligent
m srepresentation clains against AILIC and Oxford for statenents
made by their agent, Strope, when he pronoted, nmarketed and sold
annuities to Plaintiffs on their behalf. (Am Conpl. 1Y 1, 117
118.) Anmong other things, the Arended Conpl aint states that the
representations made by Strope on behalf of Mving Def endants were
false for the foll ow ng reasons:
(a) the estate plan of the Gl nours prior to
[ D] ef endant s’ i nvol venent was not
i nadequat e;
(b) the estate plan and investnents in the
“tax free” or “tax deductible” or “tax
deferred” annuities of [New Life] and
AlLIC devised and recommended by
[ Dlefendants for the G Ilnours was not
better than their existing estate plan
and was not in the GIlnmours’ best
interests, and did not result in tax
savi ngs and benefits whi ch t he
[ D] ef endants represented to the G | nours,

and did not result in the G| nours being
abl e to pass those assets, |et al one pass
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t hose assets with significant tax savings
and benefits, to their beneficiaries upon
the deaths of the G I nours;

(c) the annui ties and i nvest nment s
[ D] efendants sold to the Gl nmours were
not as represented, and the living trust
created by [Dl efendants for the G| nours
do not result in the tax savings and
benefits to the G I nours or the shielding
or reduction of [P]laintiffs’ assets from
further taxation;

(d) The Glnmours did not need to give any
noney away to New Life or to purchase any
New Life annuities in order to create or
ef fectuate the other trusts they desired
as part of their estate plan;

(e) the annuities that the G Ilnours were
i nduced to purchase fromNew Life, AlLIC,
and Oxford were not inheritance tax free
and incone tax free, as Strope had
repr esent ed;

(g0 The Glnmours did not have the right to
rescind the investnent whenever they
wanted, let alone during three days as
required by Pennsylvania's consumner
protection | aws; and

(h) the living trust created for the
Glnmours, and the “tax free” or “tax
deductible” or “tax deferred” annuities
whi ch [ D] efendants induced the G I nours
to purchase, were not tailored to the
needs of the Gl nours and do not shield
their income and assets from further
taxes, but to the contrary, the trust
agreenent s wer e “canned” or form
docunents, and the estate plan left the
G lnours in much worse shape than they
woul d have been in had the G I nours never
engaged in business with any of the
[ D] ef endant s.

(ILd. ¥ 118.) The Anmended Conpl aint further alleges that these



representations “were known by [D] efendants to be false, or were
made recklessly and in disregard of their truth or falsity, and
were made by [Dlefendants to induce [P]laintiffs to trust
[Dlefendants and to turn over their assets and estate to
[ D] efendants, in order that [D]efendants could reap substantia
fees . . . .7 (Ld. ¥ 119.) In addition, the Amended Conpl ai nt
al | eges t hat Plaintiffs justifiably relied on t hese
m srepresentations, acted upon themto their detrinment, and | ost
their entire $2.8 mllion in life savings. (ld. 1Y 120-122.)

The Anended Conpl aint states that Strope was at all rel evant
times “acting in concert with or for and/or as an actual or
apparent sales agent or representative or ‘emssary’ or
‘“Charitable Advisor’ for [Dlefendants . . . ALIC . . . and
Oxford.” (1d. 71 82.) 1In addition, the Arended Conpl ai nt al |l eges
that Strope “was acting in the course and scope of his agency, and
with authority from [D efendants . . . .” (Ld. § 105.) The
Amended Conpl ai nt thus states a cause of action against AlLIC and
Ccford for the fraudul ent and negligent m srepresentations nade on
their behalf by Strope with the particularity required by Rule
9(b). See Bolus, 525 A 2d at 1223.

Plaintiffs also contend that their claimfor fraudul ent and
negligent m srepresentation involves allegations that Defendants
commtted fraud when, after notification by a consuner agency t hat

a fraudulent living trusts schene existed, they continued to i ssue
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annuities in connection with that schene. (10/28/ 04 NT at 56.)
The Anended Conpl aint, however, contains no facts which would
establish that Defendants were involved in sone | arger fraudul ent
l[iving trusts schenme, much less that Defendants know ngly or
negligently msrepresented a material fact in connection with that
| arger schene with the intent of inducing Plaintiffs to rely on
it. See Bortz, 729 A 2d at 560. Accordingly, ALIC and Oxford’s
Motions to Dismss Count | of the Armended Conplaint are granted
Wi th respect to any claimfor fraud based on their notification by
a consunmer agency that a larger living-trust schene existed.
AlLICs and Oxford s Mtions to Dismss Counts | and Il of the
Amended Conpl aint are denied in all other respects.

C. Cvil RRCO Count 111

The Movi ng Defendants seek the dism ssal of Count |1l of the
Amended Conpl ai nt which alleges a cause of action for civil RICO
viol ations pursuant to 18 U.S.C. § 1962(c).3® The Myvi ng Def endant s
argue that the Anended Conplaint fails to state a valid RICOclaim
because it does not allege a pattern of racketeering activities

and i nstances of mail and wire fraud wwth the specificity required

® Section 1962(c) states as follows: “[i]t shall be unlawful for
any person enployed by or associated with any enterprise engaged
in, or the activities of which affect, interstate or foreign
commerce, to conduct or participate, directly or indirectly, inthe
conduct of such enterprise’s affairs through a pattern of
racketeering activity or collection of unlawful debt.” 18 U S.C.
8 1962(c).

11



by Rule 9(b).*
In order to state a claim pursuant to Section 1962(c) a
plaintiff nust allege the foll ow ng:

(1) the existence of an enterprise affecting
interstate comrerce; (2) that the defendant
was enployed by or associated wth the
enterprise; (3) t hat t he def endant
participated, either directly or indirectly,
in the conduct or the affairs of the
enterprise; and (4) t hat he or she
partici pated t hrough a pattern of racketeering
activity that nust include the allegation of
at | east two racketeering acts.

Shearin v. E.F. Hutton Goup, Inc., 885 F.2d 1162, 1165 (3d Cr

1989) (citations omtted). Were the alleged racketeering
activities consist of fraud, a plaintiff nust also neet the

particularity pleading requirenents of Rule 9. Rose v. Bartle, 871

F.2d 331 (3d Gr. 1989). To neet this standard, the conpl ai nt mnmust
“specify the nature of the predicate acts to a degree that wll
all ow t he defendants to conprehend the specific acts to which they
are required to answer.” 1d.

The el enents of the predicate act of nail fraud, in violation

of 18 U S.C 8§ 1341, are: “(1) the existence of a schene to

“Movi ng Defendants also argue that the RICO claim should be
di sm ssed pursuant to 18 U.S.C. § 1964(c), which provides that “no
person may rely upon any conduct that woul d have been acti onabl e as
fraud in the purchase or sale of securities to establish a
violation of section 1962.” 18 U S.C. 8§ 1964(c). It is the
Court’ s understandi ng t hat Def endants have wi t hdrawn such ar gunent s
inresponse to Plaintiffs’ voluntary dism ssal of their clains for
viol ations of state and federal securities |law clains. See infra,
at 19.
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defraud; (2) the participation by the defendant in the particul ar
schenme charged with the specific intent to defraud; and (3) the use
of the United States nmmils in furtherance of the fraudul ent

schene.” United States v. Hannigan, 27 F.3d 890, 892 (3d Gr.

1994) (footnote omtted) (citing United States v. Burks, 867 F.2d

795, 797 (3d Cir. 1989)). The wire fraud statute, 18 U S C 8§
1343, is virtually identical to the mail fraud statute, except that

it concerns “comuni cations transmtted by wire.” United States v.

Frey, 42 F.3d 795, 797 (3d Cir. 1994); see also 18 U.S. C. 8§ 1341,
1343. Accordingly, “‘the cases construing the mail fraud statute
are applicable to the wire fraud statute as well.’”” [d., 42 F. 3d

at 797 n.2 (quoting United States v. Tarnpol, 561 F.2d 466, 475 (3d

Cr. 1977)). The mail and wire fraud schene “need not be
fraudulent on its face but nust involve sonme sort of fraudul ent
m srepresentations or om ssions reasonably cal culated to deceive
persons of ordinary prudence and conprehension. Proof of specific
intent is required . . . which my be found from a materia
m sstatenment of fact made with reckless disregard for the truth.”

United States v. Coyle, 63 F.3d 1239, 1243 (3d Cr. 1995)

(citations omtted). Use of the mails and wires does not have to
be an essential part of the fraudulent schene. Rat her, “it is
sufficient if the mailings are incident to an essential part of the
schene or a step in [the] plot.” 1d. at 1244 (citation omtted).

It is also not necessary that the mailings and usage of the wires
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t hensel ves be fraudulent: “[t]he mailings thenselves need not
contain any msrepresentations: ‘innocent mailings - ones that
contain no false information - may supply the mailing elenent.’”

Phi | adel phia Reserve Supply Co. v. Norwalk & Assoc., Inc., 864

F. Supp. 1456, 1470 (E.D. Pa. 1994) (quoting Schnmuck v. United

States, 489 U. S. 705 (1989)). Moreover, liability for mail and
wire fraud does not require personal use or prior know edge of the
mai ling or wire content:

[ T] he def endants need not have been the actual
i ndi vi dual s who used the mails and wires, nor
need they have known of the specific
communi cations; it is sufficient under the
mail and wire fraud statutes that the use of
the mails and wires by others occurred in the
ordinary course of business related to the
fraudul ent schene, or was foreseeable as part
of the furtherance of the fraudul ent schene.

Id. at 1471 (citing United States v. Bentz, 21 F.3d 37, 40-41 (3d

Cr. 1994)).

The Movi ng Defendants claimthat the Arended Conplaint fails
to allege specific predicate acts of mail and wire fraud with the
specificity required by Rule 9(b). The Mving Defendants further
argue that the Anmended Conplaint does not allege a pattern of
racketeering activities, and does not identify any use of the mails
or wwres by the Defendants. The Anended Conpl ai nt states:

The mail and wi re conmuni cati ons by whi ch each
[ D] ef endant perpetuated [the] schene incl uded,
but were not limted to, those identified with

particularity as aforesaid in the Conplaint,
and in particular:

14



a. letters from [D] efendants to t he
[P]laintiffs;

b. letters from [ D] ef endant s to
[P]laintiffs’ t ax advi sers and
account ant s;

C. mailings from defendants to other
def endant s;

d. interstate tel ephone communi cati ons anong
[ D] ef endants; and

e. interstate t el ephone comuni cat i ons

between [D] efendants and [P]laintiffs.

: Defendant’s acts constitute a pattern of

racketeering activity because they were

related in purpose . . . and have continued

unabat ed since their first comruni cations with

the [P]laintiffs.
(Am Conpl. 91 251, 252, enphasis in original.) The Court finds
that the Anended Conplaint does not plead with particularity the
date, place or tinme of the alleged m srepresentations. See
MHal e, 2002 W. at *3. Nor has the Anended Conplaint, by sone
ot her neans, injected the necessary “precision and some neasure of
substantiation into their allegations of fraud.” |d. The Anmended
Complaint nerely states that certain types of mil and wre
communi cati ons were nmade by “Defendants,” and does not in any way
identify those comruni cations, their dates, senders, or recipients.

Simlarly, the Arended Conplaint fails to identify the content of

the mail and wire communi cations. See Rolo v. City Investing Co.

Li quidating Trust, 155 F. 3d at 658 (3d Gr. 1998) (RICOall egations

should contain “precise content of each particular miling”).
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These deficiencies are not cured by the general statenment that the
“mai | and wi re conmruni cati ons by whi ch each [ D] ef endant per pet uat ed
[the] schene included . . . those identified with particularity as
aforesaid in the [ Anended] Conplaint.” (Am Conpl. f 251.) The
Amended Conpl aint further fails to all ege how t hose comruni cati ons
relate tothe all eged RICOviolations. Plaintiffs allegations are,
therefore, too vague to satisfy the RI CO pleading requirenents.

See Allen Neurosurgical Assocs., Inc. v. Lehigh Valley Health

Network, G v. A No. 99-4653, 2001 W 41143, at *3 (E. D. Pa. Jan.
18, 2001) (RICOclains dismssed for failure to plead date, place,
or time of alleged m srepresentations, defendant who nade each
m srepresentation, and contents of m srepresentations).
Accordi ngly, the Moving Def endants’ Motions to Dismss Count |11 of
t he Arended Conpl aint are granted.?®

D. Civil Conspiracy: Count |V

AlLIC and Oxford al so seek the dism ssal of Count |V of the
Amended Conplaint which alleges a cause of action for civil
conspiracy. They argue that the Anended Conplaint fails to state
essential elenments for a valid claimfor civil conspiracy because
it does not set forth with the required particularity the allegedly
false statements made by Defendants in furtherance of the

conspi racy. In order to state a claim for conspiracy under

> Plaintiffs may, however, file a second anended conpl aint

correcting the deficiencies of their RICO claim
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Pennsylvania law, a plaintiff nust allege: “(1) a conbination of
two or nore persons acting with a comon purpose to do an unl awf ul
act or to do a lawful act by unlawful neans or for an unl awf ul
purpose; (2) an overt act done in pursuance of the combn purpose;

and (3) actual |egal damage.” MKeenman v. Corestates Bank, N. A,

751 A 2d 655, 660 (Pa. Super. C. 2000) (citations omtted). To
satisfy this pleadi ng standard:

[a] conplaint alleging civil conspiracy mnust
all ege facts showi ng the existence of all the
elements, and if the plaintiff is unable to
allege facts that are direct evidence of the
conbination and its intent, [plaintiff] nust
allege facts that, if proved, will support an
i nference of the conbination and its intent.

Brown v. Blaine, 833 A 2d 1166, 1173 n.16 (Pa. Commw. Ct. 2003)

(citing Baker v. Rangos, 324 A 2d 498, 506 (Pa. Super. C. 1974)).

The Anmended Conplaint alleges that the Defendants conspired
w th each other to deprive Plaintiffs of their |ife savings through
fraudul ent m srepresentations. (Am Conpl. § 135.) As discussed,
supra, the Amended Conpl ai nt satisfies Rule 9(b) pl eadi ng st andards
W th regard to Plaintiffs’ f raudul ent and negl i gent
m srepresentation clains. Accordingly, the inquiry nust focus on
whet her the Anmended Conplaint states all remaining elenents
necessary to state a valid claimfor civil conspiracy.

The Anmended Conpl aint asserts that the Defendants conspired
and acted in concert on their intent to defraud Plaintiffs of their

life savings. (ld.  136.) The Anmended Conplaint also alleges

17



that the fraudul ent m srepresentations nade by Strope on behal f of
himself and all other Defendants were overt acts nmade in
furtherance of the conspiracy, as was the Mving Defendants’
illegal agreenment to set up the living trust arrangenent and
reinvest Plaintiffs’ savings in annuities. (l1d. Y 137, 140, 142.)
The Anmended Conplaint further states that Defendants intended,
t hrough their conspiracy, to “reap substantial conm ssions, fees
and other benefits from the creation of the living trusts for
[Plaintiffs], and from the sales or transfers of [Plaintiffs’]
assets, and [Plaintiffs’] purchases of ‘tax-free’ or ‘tax
deductible’ or ‘tax deferred’ annuities.” (ld. § 92.) The Anended
Compl aint al so all eges that:

one or nore of the Annuity Conpany Defendants

and one or nore of the Attorney Defendants and

one or nore of the Sales Agents shared in the

commi ssions or other paynents paid by

[Plaintiffs] in connection wth the Iliving

trusts, and/or from comm ssions or other

paynments which ... the other Annuity Conpany

Def endant s pai d to t he non- at t or ney

def endant s.
(ILd. 9 97.) The Anended Conpl aint al so asserts that, as a result
of Defendants’ conspiratorial schene, Plaintiffs suffered damages
in the amount of $2.8 mllion, the live savings they were induced
to transfer to Defendants, as well as adverse tax consequences and
prof essional fees incurred as a result of Defendants’ fraudul ent

schene. (ILd. 97 143-44.) \Wile the Anmended Conpl aint does not

identify a specific date, tinme or place where a conspiratorial
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nmeeti ng was hel d by Def endants, these allegations, if proved, would

suffice to establish a claimof civil conspiracy. See MKeenan,

751 A . 2d at 660. Accordingly, AILICs and Oxford s Mtions to
Dism ss Count 1V of the Anmended Conpl aint are deni ed.

E. Violations of Securities Laws: Counts V & VI

Counts V and VI of the Amended Conplaint allege causes of
action for violations of federal and state securities |aws.
Plaintiffs voluntarily wi thdrewthese counts agai nst all Defendants
at the Hearing held on October 28, 2004. (See 10/28/04 N T. at
29). Accordingly, by agreenent of the parties, Counts V and VI of
t he Arended Conpl ai nt are di sm ssed.

F. Breach of Contract: Count VIII

AlLIC, Oxford, Strope and Patriot seek the dism ssal of Count
VII1 of the Amended Conpl aint which alleges a cause of action for
breach of contract. They argue that the Anmended Conplaint fails to
adequately allege the existence of a contract between thensel ves
Plaintiffs. Under Pennsylvania law, a claimfor breach of contract
must allege the followng three elenments: “(1) the existence of a
contract, including its essential ternms, (2) a breach of a duty
i nposed by the contract, and (3) resultant danages.” Oni cron

Systens, Inc. v. Winer, 860 A 2d 554, 564 (Pa. Super. C. 2004)

(citation omtted). An enforceable contract exists where the
parties reached a nutual agreenent, exchanged consi deration, and

set forth the terns of their bargain with sufficient clarity. See
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Biddle v. Johnsonbaugh, 664 A 2d 159, 163 (Pa. Super. C. 1995)

(citation omtted).
The Amended Conpl aint alleges that:

Plaintiffs entered into an agreenment wth

[ D] ef endant s wher eby [ D] ef endant s wer e

specifically instructed by [P]laintiffs to

provi de estate planning to [P]laintiffs that

woul d result in (1) tax and estate benefits to

[Plaintiffs]; and (2) inheritance tax free and

incone tax free investnents to [Plaintiffs]

and (3) a living trust that would enabl e

the [Plaintiffs'] assets to avoid probate

after their death . . . Defendants breached

their agreenent with [P]laintiffs by failing

to deliver the contracted upon services . :

As a direct and proximate result of

[ D] ef endants’ breaches of contract :

[P]laintiffs have sustained danages in the

amount of $2.8 mllion.
(Am Conpl. 19 193-196.) The Anmended Conplaint fails to state the
specific identity of the party or parties who entered into the
contract, or contracts, with Plaintiffs. The Anended Conpl ai nt
further fails to state the consideration for any such contract and
the essential ternms of any such agreenent. For exanple, while the
Amended Conplaint broadly outlines sone of the Defendants’
responsibilities, there is no information which would suggest
Plaintiffs’ duties under the agreenent. The all egations contai ned
in the Anended Conplaint are, therefore, insufficient to establish
a cause of action for breach of contract against any of the
Def endant s. Accordingly, Defendants AILIC, Oxford, Strope and
Patriot’s Motions to Dismss Count VIII of the Amended Conpl ai nt

are granted.
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G Breach of Fiduciary Duty: Count |X

AlLIC and Oxford also seek the dism ssal of Count |X of the
Amended Conplaint which alleges a cause of action for breach of
fiduciary duty. They argue that the Amended Conplaint fails to
state a claim for breach of fiduciary duty because there is no
factual basis fromwhich to infer that they owed a fiduciary duty
to Plaintiffs. Under Pennsylvania |law, fiduciary relationships
exi st “where by virtue of the respective strength and weakness of
the parties, one has a power to take advantage of or exercise undue

i nfl uence over the other.” eTol |, | nc. V. El i as/ Savi on

Advertising, Inc., 811 A 2d 10, 22 (Pa. Super. C. 2002).

Accordingly, “the critical question is whether the relationship
goes beyond nere reliance on superior skill, and into a
rel ati onship characterized by ‘overmastering influence’ on the one
side or ‘weakness, dependence, or trust, justifiably reposed on

the other side.” 1d. at 23 (enphasis in original) (citing Basile v.

H& R Block, 777 A .2d 95, 101 (Pa. Super. C. 2001)). A fiduciary
duty may attach “‘whenever one occupies toward another such a

position of advisor or counsellor as reasonably to inspire

confidence that he wll act in good faith for the other’s
interest.”” Basile, 777 A 2d at 102 (quoting Brooks v. Conston, 51
A.2d 684, 688 (Pa. 1947)). | ndeed, “those who purport to give

advi ce in business may engender confidential relations if others,

by virtue of their own weakness or inability, the advisor’s
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pretense or expertise, or a conbination of both, invest such a

| evel of trust that they seek no other counsel.” Basile, 777 A 2d
at 102 (citations omtted). |In Pennsylvania, a claimfor breach of
fiduciary duty nust allege that: “(1) the defendant acted

negligently or intentionally failed to act in good faith and solely
for the benefit of plaintiff inall matters for which he or she was
enpl oyed; (2) the plaintiff suffered injury; and (3) the agent’s
failure to act solely for the plaintiff’s benefit was a real factor

in bringing about plaintiff’s injuries.” Schmdt, Long & Assoc. V.

Aetna U S. Healthcare, Inc., Cv. A No. 00-3683, 2001 W. 856946,

at *9 (E.D. Pa. July 26, 2001) (citation omtted).
Here, the Anended Conpl aint states that:

Def endants owed a duty, inposed by conmon | aw,
to [Plaintiffs] to represent them and their
interests in a fair and honest nanner, and to
invest their finances in conservative, |ow
risk investnents that would be tax-free and
safe, and that would maximze the tax and
estate savi ngs and benefits to t he

[Pllaintiffs . . . Defendants breached the
fiduciary duties whi ch t hey owed to
[P]laintiffs.

(Am Conpl. 9T 199, 200.) The Amended Conpl aint further alleges
that Strope, acting on behalf of AILIC and Oxford, held hinsel f out
as an expert on tax and estate planning. (ld. 1Y 117) As a result
of Strope’s representations, Plaintiffs posed justifiable trust in
himand in AILIC and Oxford. (ld. f 103); see Basile, 777 A 2d at
101-02. The Anended Conplaint asserts that A LIC and Oxford

breached their fiduciary duty when they, through their agent
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Strope, knowingly or recklessly m srepresented the benefits and
drawbacks of living trusts annuities. (Am Conpl. ¥ 118, 119.)
The Anmended Conplaint alleges that Defendants made these false
representations:

to induce [P]laintiffs to trust [D]efendants

and to turn over their assets and estate to

[ D] ef endants, in order that [D]efendants could

reap susbstantial fees from the sales and

liquidation of [P]laintiffs’ assets, and the

purchase of the ‘tax free’ or ‘tax deductible’

or ‘tax deferred annuities . . . and the

creation of the living trusts.
(Id.. T 119.) The Anended Conplaint further asserts that
Def endants’ actions resulted in an estate plan and i nvestnents for
Plaintiffs which were not in Plaintiffs best interest, and that
t he direct and proxi nate cause of Defendants’ actions was a loss to
Plaintiffs in the anount of $2.8 nmillion, as well as professional
fees and costs. (ILd. 97 118, 122.) These allegations are
sufficient to establish a claim for breach of fiduciary duty
agai nst AlLIC and Oxford in connection with tax and estate pl anni ng
activities. Accordingly, AILIC and Oxford’s Mdtions to D smss
Count | X of the Amended Conpl ai nt are deni ed.

H. Vi ol ati on of the Pennsylvania Unfair Trade Practices and
Consuner Protection Law. Count X

AlLIC, Oxford and Bohnueller further seek the dism ssal of
Count X of the Amended Conplaint which alleges a cause of action
for violations of the Pennsylvania Unfair Trade Practices and

Consuner Protection Law (the “UTPCPL"), 73 Pa. Stat. Ann. 8§ 201-1,
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et. seq, based on fraudulent m srepresentations as well as aiding
and abetting in the unauthorized practice of law.® AILIC, Oxford
and Bohnuel | er argue that the Anended Conplaint fails to plead the
i nstances of alleged fraud under the UTPCPL with the particularity
required by Federal Rule of Cvil Procedure 9(b). They further
argue that the Anended Conplaint fails to denonstrate a sufficient
factual basis from which to infer that they were obligated to
provide estate planning services to Plaintiffs. In addition,
Al LIC, Oxford and Bohnuel |l er submt that Plaintiffs’ UTPCPL cl ai nms
for aiding and abetting the unauthorized practice of |aw nmust fail
because Pennsylvania has not yet adopted a cause of action for
aiding and abetting in the unauthorized practice of |aw

The Pennsyl vani a Supreme Court has held that the purpose of
the UTPCPL is to “place on nore equal terns seller and consuner”

and “to ensure the fairness of market transactions.” Commobnwealth

by Creaner v. Mnunental Properties, Inc., 329 A 2d 812, 816 (Pa.

1974) . The UTPCPL is to be interpreted liberally so as to

® Under Section 9.2 of the UTPCPL, “[a]ny person who purchases

. . goods or services primarily for personal . . . purposes and
t hereby suffers any ascertai nable | oss of noney . . as a result of
the use or enploynent by any person of a nethod, act or practice
decl ared unlawful by section 3 of this act, may bring a private
action to recover actual damages.” 73 Pa. Stat. Ann. § 201-9. 2.
Section 3 of the UTPCPL declares as unlawful unfair nethods of
conpetition, including acts or practices “causing |ikelihood of
confusion or msunderstanding as to affiliation, connection, or
association with . . . another” and "“any other fraudulent or
deceptive conduct which creates a |ikelihood of confusion or
m sunderstanding.” 73. Pa. Stat. Ann. 88 201-2 (iii) and (xxi),
201- 3.
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effectuate its purpose. Keller v. Vol kswagen of Anerica, Inc., 733

A 2d 642, 646 (Pa. Super. Ct. 1999). To establish a valid cause of
action under the UTPCPL for unfair or deceptive acts or practices,
a plaintiff nust plead those acts or practices with the sane

specificity as common |aw fraud. Grant v. Kingswod Apts., No.

Cv. A 01-1523, 2001 W 1876343, at *3 (E.D.Pa. Cct 15, 2001).
Accordingly, in order to assert a cause of action pursuant to the
UTPCPL, a plaintiff nust allege the foll owi ng essential el enents of
fraud: “(1) material msrepresentation of a material fact; (2)
scienter; (3) intention by the declarant to induce action; (4)
justifiable reliance by the party def r auded upon the
m srepresentation; and (5) damages to the party defrauded as a

proximate result.” Heller v. Shaw Indus., GCv. A No. 95-7657,

1997 W. 535163, at *20 (E.D. Pa. Aug. 18, 1997) (citing Prine

Meats, Inc. v. Yochim 619 A 2d 769, 773 (Pa. Super. C. 1993)).

The Anmended Conpl aint asserts a cause of action pursuant to
t he UTPCPL agai nst Myving Defendants with respect to the estate,
asset and tax planning services provided to Plaintiffs, the sal e of
annuities by Oxford and AILIC, and the sale of living trusts by
Bohrmueller. (Am Conpl. 19 203, 204.) Plaintiffs obtained these
services for the primarily personal use of increasing their
retirement incone. (ld. Y1 74, 75.) The Anended Conpl ai nt asserts
that Moving Defendants fraudulently gained access to Plaintiffs’

assets and violated the UTPCPL by (1) msrepresenting their
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expertise in estate and tax planning and investnents, as well as
their relationships wth each other; (2) using fal se and m sl eadi ng
information to persuade Plaintiffs to use Bohnmueller as their
attorney and to utilize the services of the other Defendants; (3)
“causing a likelihood of confusion or msunderstanding as to
affiliation, connection, or association with each other;” and (4)
engagi ng in “fraudul ent conduct which created the I|ikelihood of
confusion or msunderstanding.” (l1d. 1Y 205-208.) The Anended
Conmpl ai nt al so all eges that the representati ons made by Def endants
“were known by [ D] efendants to be fal se, or were nmade recklessly in
disregard of their truth or falsity, and were made by [ D] ef endants
to induce [P]laintiffs to trust themand turn their entire estate
over to them?” (ILd. T 110.) Finally, the Amended Conpl aint
al l eges that these actions induced Plaintiffs to justifiably rely
on Defendants’ m srepresentations, and that Plaintiffs sustained
damages in the ambunt of $2.8 million. (ld. Y 211-213.) These
all egations are sufficient to state valid clains under the UTPCPL
wth respect to the estate, asset and tax planning services, the
sale of annuities by AILIC and Oxford, and the sale of living

trusts by Bohnueller. See Heller v. Shaw | ndus., 1997 W. 535163 at

*20.
The Anended Conplaint al so alleges a cause of action agai nst
Al LI C, Oxford and Bohmuel | er for aiding and abetting Strope in the

unaut hori zed practice of lawin violation of the UTPCPL and 42 Pa.
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Stat. Ann. § 2524.7 (ld. 17 209-210.) Plaintiffs do not dispute
t hat Pennsyl vani a has not yet adopted a cause of action for aiding
and abetting liability, and that the Pennsyl vani a Suprenme Court has

not yet spoken on the issue. See Cayton v. MCullough, 670 A 2d

710, 713 (Pa. Super. C. 1996). “Wen presented with a novel issue
of law, or where applicable state precedent is anbi guous, absent or
inconplete, [the federal court] nust determ ne or predict how the

hi ghest state court would rule.” Rolick v. Colins Pine Co., 925

F.2d 661, 664 (3d Gr. 1991) cert. denied, 507 US. 973 (1993).

The parties have submitted no authority to support the proposition
that the Pennsylvania Suprene Court would recognize a claimfor
ai di ng and abetting the unauthorized practice of aw. Accordingly,
t he Court cannot concl ude that the Pennsyl vani a Suprene Court woul d
recogni ze such aclaim AILICs, Oxford s and Bohnueller’s Mtion
to Dismss Count X of the Anmended Conpl aint are, therefore, granted
as to the claimfor aiding and abetting the unauthorized practice
of law, and denied in all other respects.

| . Tortious Interference with Contractual Rel ati ons: Count
X

Al'l Myving Defendants have noved to dism ss Count XI of the
Amended Conplaint which alleges a cause of action for tortious

interference with contractual relations. Mving Defendants argue

" Under 42 Pa. Stat. Ann. 8§ 2524 it is unlawful for any person to
“hol d[] hinself out to the public as being entitled to practice | aw
wi t hout being an attorney at law.” 42 Pa. Stat. Ann. § 2524.
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that the Anended Conpl aint does not allege that they wongfully
prevented athird party fromperformng a contract wwth Plaintiffs,
and thus fails to state essential elenents of a claimfor tortious
interference with contractual rel ations. Pennsylvania has adopted
the cause of action for intentional interference wth contractual
relations as defined in the Restatenment (Second) of Torts § 766:

One who intentionally and i nproperly

interferes with the performance of a contract

bet ween another and a third person by

i nduci ng or otherw se causing the third person

not to perform the contract, is subject to

liability to the other for the pecuniary |oss

resulting to the other fromthe failure of the

third person to performthe contract.

Rest at enent (Second) of Torts 8§ 766 (1979); see also Adler, Barish,

Daniels, Levin and Creskoff v. Epstein, 393 A 2d 1175, 1183 (Pa.

1978); Dani el Adans Assoc., Inc. v. Rinbach Publ’g, Inc., 519 A 2d

997, 1000 (Pa. Super. C. 1987). Accordingly, the elements of a
cause of action for interference with contractual rel ati ons are:

(1) the existence of a contractual . . .
rel ati on between the conplainant and the third
party; (2) purposeful action on the part of
t he defendant, specifically intended to harm
the existing relation . . .; (3) the absence
of privilege or justification on the part of
the defendant; and (4) the occasioning of
actual legal damage as a result of the
def endant' s conduct.

Strickland v. Univ. of Scranton, 700 A 2d 979, 985 (Pa. Super. C

1997) (citations omtted).
The Amended Conplaint states that “Defendants tortiously

interfered with [P]laintiffs’ contractual relations with third
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parties, including without Ilimtation, wth the contractual
relations existing by virtue of [P]laintiffs’ purchase of
securities conprising their existing investnent portfolios.” (Am
Compl . T 217). The Anended Conpl aint, however, alleges no facts
whi ch woul d support an inference that any specific third party was
prevented from performng its contractual obligations owed to
Plaintiffs as a result of Defendants’ conduct. Accordingly, Mving
Def endants’ Mtions to Dismss Count Xl of the Anended Conpl ai nt
are granted.

J. Torti ous I nterference wth Prospective Econom ¢
Advant age: Count XI |

Movi ng Def endants al so seek the dism ssal of Count XIl of the
Amended Conplaint which alleges a cause of action for tortious
interference with prospective econonm ¢ advantage. They argue that
t he Amended Conpl ai nt does not identify any prospective contracts
or business relationships that Plaintiffs were prevented from
entering into, and thus fails to state essential elenments for a
valid claimfor tortious interference with prospective contractual
relations. Under Pennsylvania law, to state a claimfor tortious
interference with prospective econom c advantage a plaintiff mnust
al | ege:

(1) the existence of a potential contractua
rel ation between itself and a third party; (2)
pur posef ul action on the part of the
defendant, specifically intended to prevent
the prospective relation from occurring; (3)

t he absence of a privilege or justification on
the part of the defendant; (4) the occasioning
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of actual legal damage as a result of the
defendant’s conduct; and (5) a reasonable
i kelihood that the relationship would have
occurred but for the interference of the
def endant .

Sm t hKl i ne Beecham Corp. v. Apotex Corp., GCv. A No. 99-4304, 2004

WL 2222388, at *14 (E.D. Pa. Sept. 29, 2004) (citing Brokerage

Concepts, Inc. v. U.S. Healthcare, Inc., 140 F. 3d 494, 530 (3d G r.

1998) . A prospective contract is “sonething less than a
contractual right, sonething nore than a nere hope; it exists if
there is a reasonable probability that a contract will arise from

the parties’ current dealings.” Alvord-Polk, 37 F.3d 996, 1015 (3d

Cr. 1994). Concl usory speculation that plaintiffs mght have
entered into a business or contractual relationship wth
unspecified third parties is insufficient to state a claim for

tortious interference. Alvord-Polk, 37 F.3d at 1015.

The Amended Conplaint states that “Defendants tortiously
interfered with [P]laintiffs’ prospective econom c advantage,
including without Ilimtation, wth the prospective economc
advantage by reason of [P]laintiffs’ purchase of securities
conprising their pre-existing investnent portfolios, and the
earnings therefrom and [Plaintiff’s] ability to use their assets
as they saw fit.” (Am Conpl. 9§ 223). The Anended Conpl ai nt,
however, contains no facts which would support an inference that
specific prospective contracts existed into which either third

parties or Plaintiffs were prevented fromentering. Moreover, the
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Amended Conpl aint does not allege that Myving Defendants acted
purposefully to harmPlaintiffs and prevent a prospective relation
from occurring, or that Mving Defendants were not privileged or

justified in their actions. See CGordon, 489 A 2d at 1370. The

Amended Conpl aint’s bald assertion that Defendants interfered with
Plaintiffs’ prospective econom c advantage is insufficient to state

a cl ai munder Pennsylvania | aw. See Alvord-Polk, 37 F.3d at 1015.

Accordi ngly, Moving Defendants’ Mtions to Dism ss Count Xl | of the
Amended Conpl ai nt are grant ed.

K. Unj ust Enri chment/ Quantum Meruit and Accounting: Counts
X, XtV

Al LI C and Oxford have al so noved to dismss Counts Xl and XV
of the Anended Conpl aint which all ege causes of action for unjust
enri chment/ quantum neruit and for an accounting. They argue that
the Anmended Conplaint fails to plead how the Defendants were
unjustly enriched. AILIC further argues that, because the
annuities are an express contract, the purchase of these annuities
cannot formthe basis of a quantum meruit recovery.

In order to plead a clai mfor unjust enrichnent/ quantum neruit
under Pennsylvania | aw a conpl ai nt nust allege the foll ow ng:

benefits conferred on defendant by plaintiff,
appreciation of such benefits by defendant,
and acceptance and retention of such benefits
under such circunstances that it would be
inequitable for defendant to retain the
benefit wthout paynent of value .o
Where wunjust enrichnment is found, the |aw

inplies a contract . . . which requires that
the defendant pay to plaintiff the value of
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the Dbenefit conferred. In short, the
def endant nakes restitution to the plaintiff
in quantum neruit.
K.E. David, Ltd.,

Schenck v. 666 A. 2d 327, 328-29 (Pa. Super. C

1995). However, "where an express contract governs the

rel ationship of the parties, a party's recovery is limted to the
measure provided by the express contract; and where the contract

fi xes the value of the services involved, there can be no recovery

under a quantum neruit theory.” Constar, Inc. v. Nat’
Distribution Centers, Inc., 101 F. Supp. 2d 319, 324 (E.D. Pa.
2000) (citing Hershey Foods Corp v. Ralph Chapek, Inc., 828 F.2d

989, 999 (3d Gr. 1987)) (internal quotations omtted).

Here, the Amended Conplaint alleges that “Defendants were
unjustly enriched by [P]laintiffs in the anount of $2.8 mllion.
Also, or in the alternative, [P]laintiffs are entitled to

a quantum neruit recovery against [Dlefendants in the anmount of

$2.8 mllion.” (Am Conpl. 11 229, 230.) The Anmended Conpl ai nt

further alleges that Plaintiffs transferred $2.8 nillion to

Def endants as a result of the fraudul ent m srepresentations nade

(Ld. 19

Plaintiffs

by Strope on behalf of hinself and all other Defendants.

81, 92.) The Anended Conplaint, further states that

were damaged in the anmpbunt of $2.8 million in addition to

prof essi onal fees and
this action to

Amended Conpl ai nt

recover

does not

costs incurred by Plaintiffs in pursuing

their assets (ld. 91 112, 114.) The

allege the existence of a witten
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agreenent or express contract which governs the relationship
between Pl aintiffs and Movi ng Defendants or fixes the val ue of the
services involved. However, the Anended Conplaint relies on the
purchase of annuities fromAILI C and Oxford. AILIC has submtted
a copy of the two annuity policies issued to the G| nours together
with its Motion to Dismss. Wile a court nust accept the well -
pl eaded al | egati ons of the conplaint as true and may not rely on
matters outside the conplaint in deciding a notion to dismss, the
court may consi der docunments explicitly relied on in the conplaint

in its analysis. See GSC Partners CDO Fund v. WAshington, 368

F.3d 228, 236 (3d Cir. 2004). Accordingly, the Court can take
into account the annuity policy Plaintiffs and AILIC entered into
inruling on AILIC s Mdtionto Dismss. This policy is an express
contract which governs the relationship between the parties, and
thus prevents Plaintiffs frombeing able to recover against ALIC
on a quantum nmeruit theory. Oxford, on the other hand, did not
provide the Court with docunentation of an annuity policy which
governs the relationship between Plaintiffs and Oxford. In the
absence of such policy, the Court can not conclude that such
policy in fact existed, nuch less that it governed the
relationship between the parties or fixed the value of the
services involved. Under these circunstances and the facts as
pled in the Anended Conplaint, it would be inequitable to allow

Def endants to retain the noney given to themby Plaintiffs. See
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Schenck, 666 A .2d at 328. Accordingly, AILIC s Mtion to D sm ss
Count XlIIl is granted, while Oxford’'s Mditions to D smss Count
X1l is denied.
AlLI C and Oxford further seek the dism ssal of Count XV of
t he Anmended Conpl ai nt which alleges a cause of action for an
accounting. They argue that the Amended Conpl aint does not state
sufficient facts to support a claimthat they were obligated to
provide | egal, tax or estate planning services to Plaintiffs, and
t hat an accounting woul d, therefore, be i nappropriate. Plaintiffs
seek an accounting from Def endants:
(a) Itemzing and describing in detail each
and every security and ot her asset turned
over by [P]laintiffs to [D] efendants; and
(b) Itemzing and detailing the |iquidation
of each such assets, including date sold
or disposed, manner of disposition
transferee, amount received (both gross
and net of any conmmssions paid or

ear ned) ;

(c) Itemzing and detailing each and every
paynment earned or received by each

[Dlefendant . . . in connection with (i)
the Iliquidation of $2.8 mllion of
[P]laintiffs’ exi sting i nvest ment

portfolios, and (ii) the purchase of

[ Defendants’] “tax free” annuities; and

(ti1) the establishment of the living

trust.
(Am Conpl. ¢ 232.) Pennsylvania Rule of Civil Procedure 1021
permts parties to seek relief “of several different types,
i ncluding an accounting.” Pa. R Civ.P. 1021(a). Accordi ngly,

AlLIC and Oxford’'s Motions to Disnmiss Count XV are deni ed.
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L. Pr of essi onal Neqgli gence: Count XV

AlLIC and Oxford further seek the dism ssal of Count XV of
the Amended Conplaint which alleges a cause of action for
prof essi onal negligence against all Defendants. They argue that
the Anmended Conplaint contains no factual basis from which to
infer that they had contracted to provide Plaintiffs wth
prof essi onal services. Under Pennsylvania |law, clients may bring
tort actions against professionals for their failure to provide
the client with professional services consistent with those

expected by the profession. Gorski v. Smth, 812 A 2d 683, 693-94

(Pa. Super. Ct. 2002). Professional negligence actions, however,
can be mai ntai ned only agai nst persons |icensed i n Pennsyl vani a or
another state as: (1) health care providers as defined in 40 P.S.
8 1303.503; (2) accountants; (3) architects; (4) chiropractors;
(5) dentists; (6) engineers or |and surveyors; (7) nurses; (8)
optonetrists; (9) pharmacists; (10) physical therapists; (11)
psychol ogi sts; (12) veterinarians; or (13) attorneys. Pa.R Cv.P.
1042. 1.

Here, the Anended Conpl aint alleges that noving Defendants
are not registered to do business in Pennsylvania, and use sales
representatives such as Strope to market and sell annuities. (Am
Compl . 1 8, 12, 37.) The Anended Conpl aint further alleges that
Movi ng Def endants:

undertook to provide estate and asset and tax
pl anning advice to [P]laintiffs . . . As
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prof essionals providing estate and asset and

tax planning advice for [P]laintiffs, the

[ D] efendants owed a common I|law duty to

[P]laintiffs to provide such professional

advice to [P]laintiffs with the necessary

skill, confidence, prudence and diligence, as

other simlarly situation estate and asset

pl anni ng professionals in the community.
(Am Conpl. 911 234, 235.)

The Anended Conplaint does not allege that any of the

Def endant s except for Bohnueller are | i censed professionals. Under
Pennsyl vani a | aw, however, professional negligence actions can be
mai nt ai ned only agai nst defendants who are |icensed professionals
as defined in Pennsylvania Rule 1042.1. See Pa. R Gv. P. 1042.1
Accordingly, AILIC and Oxford’s Motions to Dismiss Count XV are
gr ant ed.

M Motion for a Mire Definite Statenent

Al LI C and Oxford have asked the Court to dism ss the Anmended
Complaint for its failure to plead short, concise statenents in
accordance with Federal Rule of Civil Procedure 8(a)(2) or, in the
alternative, that Plaintiffs be required to file a second anended
conplaint pursuant to Federal Rule of G vil Procedure 12(e).
Plaintiffs argue that Defendants are attenpting to inpose
i nconsi stent pleading standards on them by seeking dism ssal of
t he Arended Conpl aint for too nuch detail on the one hand, and | ack
of specificity on the other. However, it is well-established that
it is not necessary to violate Rule 8 in order to conply with Rule

9(b). See In re Wesinghouse Securities Litig., 90 F.3d 696, 703
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(3d Gr. 1996) (“[i]t 1s well settled that the particularity
demands of pleading fraud under Rule 9(b) in no way negate the
commands of Rule 8.”) (citations omtted). Accordingly, the
requi renents of Rule 8 apply even where Rule 9(b) conmands that
ci rcunst ances be pled wwth particularity. [d. (citing to James W

Moore, et. al, More's Federal Practice Y 8.13, at 8-58 (2d ed.

1995)).

Courts should dismss pleadings for failure to conply with
Rule 8 only if the pleading is “so confused, anbi guous, vague or
otherwise unintelligible that its true substance, if any, is well

disguised.” Martin v. Warrington, GCv. A No. 01-1178, 2002 W

341000, at *3 (E.D. Pa. Mar. 4, 2002) (citing Simons v. Abruzzo,

49 F.3d 83, 89 (2d Gir. 1995)). Wiile courts can strike pl eadi ngs
that are “laden wth wunnecessary factual narrative,” courts
frequently decline to dism ss conplaints despite plain violations
of Rule 8(a)(2). Martin, 2002 W. 341000, at *3. Accordingly, the
Court denies AILICs and Oxford's Motions to Dismss the Amended
Conplaint for violations of Rule 8(a)(2). However, shoul d
Plaintiffs decide to file a Second Anended Conplaint, they nust
conply with Rule 8(a)(2).

Under Rule 12(e), a party may nove for a nore definite
statenent if the pleading is so “vague or anbiguous that the
opposi ng party cannot respond, even with a sinple denial, in good

faith wthout prejudice to itself.” Sun Co., 939 F.Supp. at 368

37



(citing 5A Charles A. Wight & Arthur R MIller, Federal Practice
and Procedure 8 1376 (1990)). “The class of pleadings that are
appropriate subjects for a notion under Rule 12(e) is quite snall

.” 1d. The Court finds that the Anended Conpl aint as a whol e
is not so vague, anbiguous, or wunintelligible that Defendants
cannot discern the essence of the clains nmade. Accordi ngly,
AILIC s and Oxford’ s Motions for a More Definite Statenent pursuant
to Rule 12(e) are deni ed.
I 11. CONCLUSI ON

For the foregoing reasons, the Myving Defendants’ Mtions to
Dismss are granted in part and denied in part. AILICand Oxford's
Motions to Dismss for failure to conply with Federal Rule of G vil
Procedure 8(a)(2) are denied. AILIC and Oxford s Mdtions to
Dismss are granted as to Count | with respect to any claim for

fraud based on their notification by a consuner agency that a

larger living-trust schene existed, and denied in all other
respects. In addition, AILIC Mdtion to Dismss is denied with
respect to Counts I, IV, I X, X (except with respect to the clains

that they aided and abetted in the unauthorized practice of the
law) and XIIl , and granted with respect Counts I, VIII, XI, XI,
XI'V and XV. Oxford’s Motion to Dismss is denied with respect to
Counts Il, 1V, I X X (except with respect to the clains that they
ai ded and abetted in the unauthorized practice of the law), X II

and XI'V, and granted with respect Counts II1l, VIII, XlI, XIl and XV.
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Bohnuel ler’s Motion to Dismss is granted with respect to Counts
11, XI and XIl, as well as with respect to the clai mmade i n Count
X that he aided and abetted the unauthorized practice of |aw
Bohnuel ler’s Motion to Dismss is denied in all other respects.
Strope and Patriot’s Mdtions to Dismss Counts II1I, VIIlI, XI and
Xl are granted. By agreenent of the parties and by Order of the
Court, Counts V and VI of the Anended Conplaint are dismssed.?

An appropriate Order follows.

8 In sum the followi ng clains survive the Motions to Disniss:

1. The fraudul ent and negligent m srepresentation clains in
Counts | and Il against Strope as well as New Life,
AlLIC, Oxford, Bohnueller, and Patriot for false
statenments nmade by Strope acting as agent on their
behal f.

2. The civil conspiracy claim against New Life, AILIC,
Oxford, Bohmueller, Strope and Patriot.

3. The professional negligence claimin Count VII against
Bohruel | er.

4. The breach of fiduciary duty claimin Count |X agai nst
New Life, AILIC Oxford, Bohnueller, Strope and Patriot.

5. The UTPCPL claim for fraudulent msrepresentations in
Count X against New Life, AILIC, Oxford, Strope,
Bohnuel | er and Patri ot.

6. The unj ust enrichnent/ quantummnmeruit claimin Count Xl1I
agai nst NewLife, Oxford, Bohnueller, Strope and Patri ot.

7. The clai mfor an accounting in Count XV agai nst New Life
AlLIC, Oxford, Bohnueller, Strope and Patriot.

8. The cl ai mfor professional negligence in Count XV agai nst
Bohruel | er.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

WALTER B. G LMOUR, et al.

ClVIL ACTI ON
V.

NO. 04-2535
BARRY O. BOHMUELLER, et al.

ORDER
AND NOW this 27th day of January, 2005, upon consi deration of
the Motions to Dismss the Amended Conplaint filed by Defendants
Barry O Bohnueller, Stephen A Strope, The Patriot G oup, Inc.,
Anmerican Investors Life Insurance Conpany, and Oxford Life
| nsurance Conpany (Doc. Nos. 25, 26, 29, 31, 33 and 37), all
briefing in response thereto, and the Hearing held on Cctober 28,
2004, I T IS HEREBY ORDERED t hat :
1. Anmerican Investors Life Insurance Conpany’ s and Oxford
Li fe I nsurance Conpany’ s Motions to D sm ss are DEN ED as
to Counts | and Il of the Anended Conpl ai nt;
2. Anerican I nvestors Life I nsurance Conpany’s, Oxford Life
| nsurance Conpany’s, Barry O Bohnueller’s, Stephen A

Strope’s, and The Patriot Goup, Inc.’s Mtions to
Dismss are GRANTED as to Count 11l of the Anended
Complaint; Count [IIl is hereby DISMSSED w thout
prejudice and with leave to file a Second Anended
Conpl ai nt whi ch i ncludes all factual allegations required
by a RICO Case Statenent (see attached) within thirty

days of the date of this Oder;



Anmerican Investors Life Insurance Conpany’ s and Oxford
Li fe I nsurance Conpany’ s Motions to D sm ss are DEN ED as
to Count |V of the Anended Conpl aint;

American Investors Life I nsurance Conpany’s, Oxford Life
| nsurance Conpany’s, Barry O Bohnueller’s, Stephen A
Strope’s, and The Patriot Goup, Inc.’s Mtions to
D sm ss are GRANTED as to Counts V and VI of the Anended
Conmpl ai nt by agreenent of the parties; those Counts are
hereby DI SM SSED wi t h prejudi ce;

Anmerican Investors Life I nsurance Conpany’s, Oxford Life
| nsurance Conpany’s, Stephen A. Strope’s and The Patri ot
Goup, Inc.’s Motions to Dism ss are GRANTED as to Count
VIl of the Amended Conplaint; Count VIII is hereby
DI SM SSED wi thout prejudice and with leave to file a
Second Anended within thirty days of the date of this
O der;

Anmerican Investors Life Insurance Conpany’ s and Oxford
Li fe I nsurance Conpany’ s Motions to D sm ss are DEN ED as
to Count | X of the Anended Conpl aint;

Anmerican Investors Life I nsurance Conpany’s, Oxford Life
| nsurance Conpany’s, and Barry O Bohnueller’s Motions to
Dismss is GRANTED as to the claimnmade i n Count X of the
Amended Conpl aint for claimfor aiding and abetting the

unaut hori zed practice of law, this claim is hereby
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10.

11.

12.

DOSMSSED with prejudice; American Investors Life
| nsurance Conpany’s, Oxford Life I nsurance Conpany’s, and
Barry O Bohnueller’ Mtions to Dismss are DENIED as to
Count X of the Anended Conplaint in all other respects;
Anmerican Investors Life I nsurance Conpany’s, Oxford Life
| nsurance Conpany’'s, Barry O. Bohnueller’s, Stephen A
Strope’s, and The Patriot Goup, Inc.’s Mtions to
Dismss are CRANTED as to Count Xl of the Anended
Compl aint; Count Xl is hereby DI SM SSED wi th prej udi ce;
Anmerican Investors Life I nsurance Conpany’s, Oxford Life
| nsurance Conpany’s, Barry O Bohnueller’s, Stephen A
Strope’s, and The Patriot Goup, Inc.’s Mtions to
Dismss are GRANTED as to Count X I of the Anended
Compl aint; Count XI| is hereby DI SM SSED wi t h prej udi ce;
Oxford Life Insurance Conpany’s Mtion to Disnmss is
DENIED as to Count Xl Il of the Amended Conpl aint;
Anmerican Investors Life Insurance Conpany’'s Mition to
Dismss is CGRANTED as to Count Xl Il of the Anended
Compl aint; Count XlIl of the Amended Conpl ai nt agai nst
Anmerican Investors Life Insurance Conpany is hereby
DI SM SSED wi t h prej udi ce;

Anmerican Investors Life Insurance Conpany’ s and Oxford
Li fe I nsurance Conpany’ s Motions to D sm ss are DEN ED as
to Count XV of the Anended Conpl ai nt;
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13.

14.

15.

16.

Anmerican Investors Life Insurance Conpany’ s and Oxford
Li fe I nsurance Conpany’ Motions to Dism ss are GRANTED as
to Count XV of the Amended Conpl aint; Count XV is hereby
DI SM SSED w th prejudice against all Defendants except
for Barry O Bohmnueller; and

Anmerican Investors Life Insurance Conpany’ s and Oxford
Life I nsurance Conpany’s Mdtions to Dism ss the Amended
Compl aint for violating Federal Rule of Civil Procedure
8(a)(2) are DEN ED

Anerican Investors Life I nsurance Conpany’s, Oxford Life
| nsurance Conpany’s, Barry O Bohnueller’s, Stephen A
Strope’s, and The Patriot Goup, Inc.’s Mtions for a
More Definite Statenent pursuant Federal Rule of G vi
Procedure 12(e) are DEN ED; and

| T IS FURTHER ORDERED t hat any Second Anmended Conpl ai nt
filed by Plaintiffs shall conply with Federal Rule of
Civil Procedure 8(a)(2), whichrequires a short and plain
statenent of the clains showing that the pleader is
entitled to relief.

BY THE COURT:

John R Padova, J.



Rl CO CASE STATEMENT

1. State whether the all eged unlawful conduct is in violation
of 18 U.S.C. 88 1962(a), (b) (c), and/or (d);

2. List each defendant and state the all eged m sconduct and
basis of liability of each defendant;

3. List the alleged victins and state how each victim was
al l egedly injured:

4. Describe in detail the pattern of racketeering activity or
collection of unlawful debts alleged for each RICO claim A
description of the pattern of racketeering activity shall include
the follow ng information:

a. List the alleged predicate acts and the specific
statutes that were allegedly violated;

b. If the RICOclaimis based on the predicate offenses
of wire fraud, mail fraud or fraud in the sale of securities, the
"circunstances constituting fraud or m stake shall be stated with
particularity". Fed. R Cv. P. 9(b).

c. Describe how the predicate acts forma "pattern of
racketeering activity"; and

d. State whether the alleged predicate acts relate to
each other as part of a common plan. |[|f so, describe.

5. Describe in detail the alleged enterprise for each Rl CO

claim A description of the enterprise shall include the follow ng



i nformation:

a. State the nanes of the individuals, partnerships,
corporation, associations or other legal entities that allegedly
constitute the enterprise;

b. Describe the structure, purpose, function and course
of conduct of the enterprise;

c. State whether any defendants are enpl oyees, officers
or directors of the alleged enterprise;

d. State whether any defendants are associated with the
enterprise; and

e. State whether you are alleging that the defendants
are individual s or entities separate fromthe all eged enterprise or
that the defendants are the enterprise itself, or nenbers of the
enterprise.

6. Describe the alleged relationship between the activities
of the enterprise and the all eged pattern of racketeering activity.
Di scuss how the racketeering activity differs fromthe usual and
daily activities of the enterprise, if at all;

7. Describe the effect of the enterprise on interstate or
forei gn commerce;

8. If the conplaint alleges a violation of 18 U S. C
8§ 1962(a), provide the follow ng information:

a. State who received the incone derived from the
pattern of racketeering activity or through the collection of an

unl awf ul debt ;



b. Describe the use of investnent of such inconeg,;
9. If the conplaint alleges a violation of 18 U S. C
8 1962(b), describe the acquisition or maintenance of any i nterest
in control of the alleged enterprise;
10. If the conplaint alleges a violation of 18 U S C
8 1962(c), provide the follow ng information:
a. State who is enployed by or associated with the
enterprise; and
b. State whether the same entity is both the liable
"person” and the "enterprise" under 8§ 1962(c);
11. If the conplaint alleges a violation of 18 U S C
8 1962(d), describe the alleged conspiracy;
12. Describe the alleged injury to business or property;
13. Describe the direct causal relationship between the
alleged injury and the violation of the RI CO statute.
14. Provide additional information that you feel would be

hel pful in processing your Rl CO claim



